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fixture, is, in the absence of any duty or obligation on the part of the lessee to 
erect it, a question of fact to be determined by the jury under proper instructions 
from the court. 

5. Appeal ahd Error — Objections to evidence — Failure to take bill of exception. 
The action of the trial court in permitting evidence to be introduced which is ob- 
jected to is not subject to review in this court in the absence of a bill of exception 
to the ruling of the court. 

Harrison's Adm'r v. Garnett. — Decided at Richmond, Decem- 
ber 7, 1899. Harrison, J. Absent, GardweU, J. 

1. Evidence — Books of original entry — Only prima facie correct. Books of 
original entry of sales made by a clerk at the time of such sales, and returned by 
an officer as a record of the amount of the sales, are only prima facie evidence of 
the fact, and may be contradicted by other satisfactory evidence. 

2. Executions — Payment to sheriff or trustee — Presumption of payment to creditor. 
In a contest between the debtor and creditor as to the amount due on a writ of 
fieri facias, the presumption is, in the absence of evidence to the contrary, that 
the trustee in a deed to secure the writ, who made sale of the property conveyed, 
and the sheriff who held the writ and received money thereon from the debtor, 
did their duty, and paid the money over to the creditor. 



Special Court of Appeals. 

Judges Keith, CardweU, Blair, Wellford and Whiltle. 

Stuart's Ex' or v. Peyton and Others. — Decided at Richmond, 
December 21, 1899.— Wellford, J. 

1. Appeal and Error — Decision of Court of Appeals — Finality — Jurisdiction — 
Bes judicata. The decision of a case by this court is final and cannot be modified 
or reversed by any other court of the State, nor even by this court after the ad- 
journment of the term at which it is rendered, except as authorized by statute. 
The rendition of a judgment or decree settles the question of jurisdiction, and 
that and all other questions adjudged become res judicata with the finality of such 
judgment or decree. 

2. Set-off — Interest in a fund in court — How set off. A judgment debtor may 
set off in equity against the cieditor's judgment the beneficial interest of such 
debtor in a decree in favor of a receiver of another court against such creditor, 
although the receiver be not a party to the suit in which the set-off is allowed. 
A copy of the decree allowing the set-off filed in the receiver's suit will furnish 
sufficient protection to the creditor. 

3. Unpaid Stock Subscriptions — Liability for assessments — Buyer and seller — 
Case in judgment — Bes judicata. Where buyer and seller of stock in a joint 
stock company have both regarded and treated the stock as paid up and non- 
assessable, the seller is liable to the buyer for future assessments lawfully made on 
the stock, although the contract of sale stipulates that he is to be relieved from all 
liability as endorser or otherwise, for the debts of the company. Such assessment 
is not a debt or liability for the company, but a debt or liability of the stockholder 
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to the company. The former suits between the same parties have not otherwise 
adjudged. 

4. Set-off — Funds in court — Case in judgment. An agreement between one who 
is both debtor and creditor of a fund in oourt and other creditors that his divi- 
dends on the fund shall be applied to his debt until it is discharged, will not pre- 
vent him from setting off a portion of his claim upon the fund against the obliga- 
tion of an insolvent debtor to the fund, as the refusal of set-off does not increase 
the fund, whilst its allowance diminishes a fixed charge upon it. In the case in 
judgment the fund in court is very largely indebted to the estate of a creditor who 
is indebted to the fund in a comparatively small amount, and the allowance of the 
set-off cannot injuriously affect the other creditors of the fund, nor can it affect 
the creditors of said estate, as it is insolvent, and the allowance of the set-off 
diminishes its liability. 



